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HARRIS COUNTY, TEXAS IN THE DISTRICT COURT OF

and

THE STATE OF TEXAS, acting on
behalf of the Texas Commission on

S

8
8
8
8
8
8
Environmental Quality, a Necessary and § ‘ \@
Indispensable Party, § HARRIS COUNTY, TEXAS
Plaintiffs, § N
: &
V. 8
§ o
EXXONMOBIL CHEMICAL 8 % H JUDICIAL DISTRICT
COMPANY, §
Defendant. 8

@

STATE OF TEXAS’S NOTICE % PPEARANCE AND
PLEATO THE J&% DICTION

The State of Texas (“State”), acting o @aalf of the Texas Commission on Environmental
Quality (“TCEQ?”), a statutory necessary C‘:Sm indispensable party, and the people of the State of
Texas, through Texas Attorney Gerle@&en Paxton, files this Notice of Appearance, subject to its

S
plea to the jurisdiction. @
The State also resp@lly files this Verified Plea to the Jurisdiction. The Court lacks

©
subject-matter jurisdicti@)over this suit because Harris County did not have standing to bring it.

N

<

O
N
The S@ on behalf of TCEQ, a necessary and indispensable party pursuant to

©

NOTICE OF APPEARANCE

section 7 @of the Texas Water Code, files this notice of appearance as a party-plaintiff against
Defendant ExxonMobil Chemical Company (“ExxonMobil”). The undersigned attorney should be

added to all party lists and served with copies of all pleadings, notices, orders, and discovery as



required by the Texas Rules of Civil Procedure. The State files this Notice subject to its Plea to
the Jurisdiction.

PLEA TO THE JURISDICTION

l. Summary &
Harris County filed this lawsuit for injunctive relief against Exxon@ﬁ on August 1,
2019, for violations of State environmental laws and regulations resuolt@:f/rom an industrial
explosion and fire that occurred at ExxonMobil’s Olefins Plant (prog@gs Attachment A). For
a local government to have standing to enforce State environmenta@\/s, its governing body must
adopt a resolution authorizing the exercise of the local goveﬁent’s enforcement power. Tex.
Water Code § 7.352. This element of standing was noogféby Harris County at the time it filed
suit. The State now respectfully requests that this C@t grant the State’s Plea to the Jurisdiction
and dismiss Harris County’s suit for lack of staggg%.
1. Background @§
ExxonMobil owns and operatg@@]emical and refining complex located at 3525 Decker
Road, Baytown, Harris County, Te@. The complex includes a refinery and a plant that processes
a class of petrochemicals knogas “olefins” to produce industrial chemicals, such as ethylene (the
“Plant”). ExxonMobil o&)@@the Plant under several permits issued by TCEQ in accordance with
federal and state C!e@&ir Acts and the Texas Water Code, including Title VV Operating Permit
No. O-1553; h@urce Review Permit Nos. 3452 and 102982; Texas Pollutant Discharge
Eliminati(®®@em (“TPDES”) Permit Nos. WQ0002184000 and WQ0000592000; and several
Permit-by-Rule registrations.

On the morning of July 31, 2019, an explosion erupted at the Plant igniting a fire in the

Polypropylene Recovery Unit, a processing unit containing propane and polypropylene material.
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The fire created large flames and a dark emissions plume that was visible for miles. The July 31,
2019 explosion and fire will be referred to as the “ExxonMobil Incident” or the “Incident.”

On August 1, 2019, Harris County filed this lawsuit for injunctive relief, costs, and
attorney’s fees against ExxonMobil pursuant to Chapter 7 of the Texas Water Cod@r violations
of Chapter 382 of the Texas Health and Safety Code (the “Texas Clean @ﬁ\t”) and State
environmental regulations (see Attachment A). For its authority to fIJG@t;H\\tJ Harris County’s
Petition cites an order dated April 30, 2019, issued by the Harris Q@Commisﬁoners Court
(the “April 30th Order”) (provided as Attachment B). @’@©

The April 30th Order was issued in response to a reque m the Harris County Attorney’s
Office for “continuing authority to file environmentaloeon:f,@%cement actions.” Letter from Vince
Ryan, County Attorney, to Members of the Commi@oners Court Re: Order Authorizing Harris
County Attorney’s Office to Have Continuin@ority to File Environmental Enforcement
Actions (Apr. 17, 2019) (included in Attag{ nt B). The April 30th Order *“authorizes the Harris
County Attorney’s Office to have %@rity to file, as it deems necessary, environmental
enforcement actions as authorizedg%i%hapter 7, Subchapter H, of the Texas Water Code, including

lawsuits related to violations%f ... the Clean Air Act ... in order to protect the public and the

environment, to preservce, and to prevent additional negative impacts to the community.”*
)

Y
& é}@

! The Harris C(@ommissioners Court identified other reasons for issuing the April 30th Order during its public

meetings. For ¢ le, a Commissioner stated, “Assuming it meets the standard, I think it’s a good idea to give you
all essentia% Iling authorization because what we’re really trying to do is get around the State, given the AG’s
ability to rus the court, and someone said earlier the concern is: are they rushing to the court to help abate the
situation or to give cover to the person being accused of [inaudible].” Harris County Commissioners Court, April 30,
2019 Public Meeting, Item 1, Part 2 at 01:25:38, available at http://harriscountytx.swagit.com/play/04302019-586. At
a different public meeting, a Commissioner cited the need for a rolling authorization, “to let [the Harris County
Attorney’s Office] get to the courthouse first, without having to have an emergency meeting to pull us in.” Harris
County Commissioners Court, April 9, 2019 Public Meeting, Item 1, Part 1 at 00:41:57, available at
http://harriscountytx.swagit.com/play/04092019-754.
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Under the terms of the April 30th Order, the Harris County Attorney’s Office must notify
the members of the Commissioners Court of the filing on the same day an action is filed and “place
the action on the agenda for the next regular meeting of the Commissioners Court for approval.”

On August 13, 2019, twelve days after Harris County filed its suit, the%arris County
S

Commissioners Court approved its filing. \@
©
I11.  Argument and Authorities @
&

Chapter 7 of the Texas Water Code (“Chapter 7”) is the States enforcement mechanism
by which violations of a number of environmental laws, includin% Texas Clean Air Act, may
be pursued, either administratively or through civil suit. Pursu@o Chapter 7, the State may seek
civil penalties and injunctive relief in response to viol%i@§of these laws and any rule or permit
issued pursuant to these laws. @O

Chapter 7 confers standing on local govgg%ents to bring civil suits in the same manner as
the State for violations of the Texas Cle @r Act and other statutes—but only when certain
conditions are met. Tex. Water Cod@@l Subch. H. Without proper authorization, a local
government does not have standi@ bring suit under Chapter 7. Specifically, “if it appears that
a violation or threat of violatigwsof [the Texas Clean Air Act] ... or a rule adopted or an order or
permit issued under [th@@% Clean Air Act] has occurred or is occurring in the jurisdiction of a
local government, gr@cal government ... may institute a civil suit ... in the same manner as the
[TCEQ]ina di@@court by its own attorney for the injunctive relief or civil penalty, or both, as
authorize@wis chapter against the person who committed, is committing, or is threatening to
commit the violation.” Tex. Water Code 8 7.351(a). However, prior to filing suit, “[i]n the case of

a violation of [the Texas Clean Air Act], a local government may not exercise the enforcement

power authorized by this subchapter unless its governing body adopts a resolution authorizing the
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exercise of the power.” Tex. Water Code § 7.352 (emphasis added).

The Texas Supreme Court has repeatedly held that standing is a constitutional prerequisite
to suit for both individuals and organizations. S. Tex. Water Auth. v. Lomas, 223 S.W.3d 304, 307
(Tex. 2007) (per curiam) (citing Williams v. Lara, 52 S.W.3d 171, 178 (Tex. 2001)@ Tex. Ass’n
of Bus. v. Tex. Air Control Bd., 852 S.W.2d 440, 447 (Tex. 1993)). First, stand&@%st exist at the
time a plaintiff files suit. Martin v. Clinical Pathology Labs., Inc., 3430 %M\gd 885, 888 (Tex.
App.—Dallas 2011, pet. denied). Courts lack subject-matter jurisd{!\@@\to adjudicate disputes
initiated by parties lacking standing. Vernco Constr., Inc. v. Nelson;7460 S.W.3d 145, 149 (Tex.
2015) (per curiam). Where standing is conferred by statu@@he statute itself serves as the
framework for determining upon whom the Texas Legiog@@ conferred standing and whether the
claimant falls into this category. In re K.D.H., 426 @N.Bd 879, 883 (Tex. App.—Houston [14th
Dist.] 2014, no pet.); Dallas Fort Worth Int’lé%port Bd. v. Cox, 261 S.W.3d 378, 385 (Tex.
App.—Dallas 2008, no pet.); In re Sulliy&%&? S.W.3d 911, 915 (Tex. App.—Houston [14th
Dist.] 2005, no pet.). 3@©

A. Harris County L@Authoriw to File Suit on August 1, 2019.

The April 30th Orderr @upon by Harris County to bring suit does not authorize exercise
of enforcement power @@e ExxonMobil Incident because it predates the Incident. A local

government’s enfogq@ent power under Chapter 7 is limited and does not come into existence

until triggered Q@@occurrence of a violation. Texas Water Code Section 7.351(a) indicates that

local gov@ns have enforcement power to file suit “if it appears that a violation or threat of
violation of [the Texas Clean Air Act] . .. or arule adopted or an order or permit issued under [the

Texas Clean Air Act] has occurred or_is occurring in the jurisdiction of local government.”

(emphasis added). Then, the local government must be granted authorization to exercise this
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enforcement power by its governing body. Tex. Water Code 8§ 7.352. Section 7.352 mandates “[i]n

the case of a violation of . . . [the Texas Clean Air Act], a local government may not exercise the

enforcement power authorized by this subchapter unless its governing body adopts a resolution

authorizing the exercise of the power.” (emphasis added). %

Read together, sections 7.351(a) and 7.352 prescribe an order of even '@}st, a violation
or threat of violation must occur. Second, a local government’s goverDi@:bf)dy must adopt a
resolution authorizing it to exercise enforcement power over that sgﬁviolaﬂon. In contrast,
the April 30th Order attempts to authorize the exercise of an enfor@ent power that does not yet
exist against unnamed defendants for completely unknown v@ions. The April 30th Order was
issued three months prior to the ExxonMobil Incide@g before any violation or threat of
violation would take place. @O

Further, the April 30th Order is not a@&%lution authorizing exercise” of enforcement
authority under the Texas Water Code@se it requires approval by the Harris County
Commissioners Court at its next regul@g%eting. See Attachment B. The language of the April
30th Order makes clear that the r@s County Commissioners Court may not even be aware of
the suit before it is filed. Id. (%I’@e Harris County Attorney’s Office shall notify the members of
Commissioners Court ovt@ iling of the environmental enforcement action on the same day an
action is filed pursg@o this Order.”) Also, any action pursued under the April 30th Order must
also be placed Q@@agenda “for the next regular meeting of Commissioners Court for approval.”
In other W@@the approval of the lawsuit by the Commissioners Court at the subsequent August
13, 2019 meeting, not the April 30th Order, marks the point at which the “governing body adopts

a resolution authorizing the exercise” of Harris County’s enforcement power.

Because the lawsuit against ExxonMobil was not authorized until August 13, 2019, Harris
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County lacked standing at the time it filed suit on August 1, 2019. That Harris County ultimately
obtained authorization later is irrelevant. Standing must exist at the time a plaintiff files suit and
cannot be acquired later. Martin, 343 S.W.3d at 888; Bell v. Moores, 832 S.W.2d 749, 753-4 (Tex.
App.—Houston [14th Dist.] 1992, writ denied) (“If there is no standing on the part%he plaintiff,

the trial court has no jurisdiction over the merits of the claim asserted. . . . A tri ©6urt determines
)

its jurisdiction at the time a suit is filed. At that time, the court either has jur@djction or it does not.
N
Jurisdiction cannot be subsequently acquired while the suit is pendLng-%)%, see also Tex. Ass’n of
NS

Bus. v. Tex. Air Control Bd., 852 S.W.2d at 446 n. 9 (“Our concer%@@ith a party’s right to initiate
a lawsuit and the trial court’s corresponding power to he@%e case ab initio. Standing is
determined at the time suit is filed in the trial court . . OO;§
B. AIIO\_/ving the April_ 30th Order tc@é&uthorize Future Suits Would Render
Section 7.352 Meaningless. 0§

The County’s apparent reading of se 7.352 would render the statute meaningless—
contrary to long-standing statutory conte@nd judicial interpretation. The Texas Supreme Court
has long recognized the presump that the entire statute is intended to be effective.
Tex. Gov’t Code § 311.021(2). ts do not read statutory language to be pointless if it is
reasonably susceptible of ar@r construction. Marks v. St. Luke’s Episcopal Hosp., 319 S.W.3d
658, 664 (Tex. 2010& 'Qg City of LaPorte v. Barfield, 898 S.W.2d 288, 292 (Tex. 1995)
(superseded by sza@@. Courts will enforce the law as it is written and refrain from rewriting the
text that the islature chooses. Liberty Mut. Ins. Co. v. Adcock, 412 S.W.3d 492, 494 (Tex.
2013) (ciﬁ@%ﬂergy Gulf States, Inc. v. Summers, 282 S.W.3d 433, 443 (Tex. 2009)).

The requirement that local governments first obtain approval from their governing bodies

before exercising their environmental enforcement authority has been part of Texas environmental
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law since 1967. Texas Water Quality Act of 1967, Act of May 3, 1967, 60th Leg., R.S. ch. 313,
(SB 204) 8§ 15, 1967 Tex. Gen. Laws 745, 755, (codified at Vernon’s Texas Civil Statutes art.
7621d-1) (“Upon formal resolution of its governing body, a local government may institute and
conduct a suit under this subsection.”). The Legislature has had many opportuniti% revisit this
requirement and has even made minor revisions to its wording over time. S%&, Act of May
30,1969, 61st Leg., R.S., ch. 760, (SB 147) 81, sec. 4.03, 1969 Tex. Goe%;l:e;vs 2229, 2247-48
(codified at Vernon’s Texas Civil Statutes art. 7621d-1 (revising g@gvision above to read,
“This power may not be exercised by a local government unles@ﬁs governing body adopts a
resolution authorizing the exercise of the power.”)). Yet the @irement, now codified in Texas
Water Code section 7.352, remains substantively unch%ogé?

An order that provides blanket authority fo@peculative future lawsuits renders section
7.352 meaningless because it allows local gover@%nts to effectively bypass this requirement. The
April 30th Order does just that. Under it&%& the decision to file a lawsuit lies not with the
County Commissioners, but with the t@@ County Attorney’s Office—authority the Legislature,
through the plain language of the @te, delegated to the County. See Attachment B (The April
30th Order “authorizes the H@is County Attorney’s Office to have authority to file, as it deems
necessary, environmen@rcement actions as authorized by Chapter 7, Subchapter H, of the
Texas Water Code;@f the Legislature had intended to authorize the Harris County Attorney’s
Office to file s@@der the Texas Clean Air Act without the prior authorization of the County
Commiss@, it could have done so, but it did not provide that authorization here. See, e.g., Tex.
Bus. & Commerce Code § 17.48 (providing authority to a district or county attorney to institute

and prosecute actions seeking injunctive relief under the Texas Deceptive Trade Practices Act and

including no requirement for prior approval by the county’s governing body).
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That the County Commissioners must later approve the filing is immaterial. If the
Legislature was indifferent about whether local governments should first obtain authorization to
file suit, it would not have bothered to include section 7.352 and its predecessors. Giving proper
effect to section 7.352, the Harris County Commissioners Court must authori%suit against
ExxonMobil before Harris County Attorney’s Office has standing to file a pe@under Chapter

)

N
2V

IV.  Prayer . @%&

7.

Because Harris County filed its August 1, 2019 petition W%@t proper authorization from
its governing body, it lacked standing to bring this action. Th@%te respectfully requests that the

Court grant the State’s Plea to the Jurisdiction and dls@ams County’s suit.

R%gcﬁully submitted,

& N PAXTON
®) Attorney General of Texas

Q\@ JEFFREY C. MATEER
% First Assistant Attorney General

@ DARREN L. MCCARTY

@@ Deputy Attorney General for Civil Litigation
N PRISCILLA M. HUBENAK
é}@ Chief, Environmental Protection Division
¢S
O /s/ Katie B. Hobson

§ KATIE B. HOBSON

Assistant Attorney General
State Bar No. 24082680
Katie.Hobson@oag.texas.gov
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PHILLIP LEDBETTER

Assistant Attorney General

State Bar No. 24041316
Phillip.Ledbetter@oag.texas.gov

JAKE BROWN
Assistant Attorney General %
State Bar No. 24084234 @

Jake.Brown@oag.texas.gov @

OFFICE OF THE ATTORNEY g:%@RAL OF TEXAS

ENVIRONMENTAL PROTE DIVISION
P.O. Box 12548, MC-p¢

Austin, Texas 78711-2548

Telephone: (512) 012

Facsimile: (512@@ -0911
S

COUNS%;@R THE STATE OF TEXAS

<
N

©©
&
&
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CERTIFICATE OF SERVICE

I certify that a true and correct copy of the foregoing State of Texas’s Notice of Appearance and
Plea to the Jurisdiction was served on the following by eservice and email, on November 26, 2019.

Rock W.A. Owens @
ENVIRONMENTAL PRACTICE GROUP C}
1019 Congress, 15th floor o
Houston, Texas 77002 R @
Rock.Owens@cao.hctx.net Ky&\

COUNSEL FOR PLAINTIFF HARRIS COUNTY, TEXAS @

Yasmin Atasi &)
WINSTEAD PC @
600 Travis Street, Suite 5200 &@
Houston, Texas 77002 @ @
yatasi@winstead.com @

&
Albert R. Axe o@
Lisa Dyar D
WINSTEAD PC §
401 Congress Avenue, Suite 2100 &
Austin, Texas 78701 ©)
aaxe@winstead.com

@
Idyar@winstead.com <§%\©

COUNSEL FOR DEFENDAN@XXONMOBIL CHEMICAL COMPANY

\©

& .
1®) /s/ Katie B. Hobson
@ Katie B. Hobson

é@ Assistant Attorney General
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Marilyn Burgess - District Clerk Harris County
Envelope No. 35600879

2019-52676 / Court: 190 Fled: 8115015 b Aot

CAUSE NO._

HARRIS COUNTY, TEXAS,
Plaintiff,

IN THE DISTRICT COURT OF

and the

@“\Tﬁ
NG
HARRIS COUNTY, TEXAS
DN
O
&
@@

@f@ JUDICIAL DISTRICT

A.Ltmg hy and through the Texas
Commission on Environmental Quality,
a4 Necessary and Indispensable Party

Y.

EXXONMOBIL CHEMICAL
COMPANY

BPefendant.
&

HARRIS COUNTY'’S ()‘R;ﬁi\'@ TITION AND
APPLICATION FOR TEMPORARY RESTRAINING ORDER AND TEMPORARY AND
PERMANENT INJUNCTIONS

<

S WA B T S W R N G P R s R O

Plaintiff, Harris County, Texas, files thi @éﬂz«m@} Petition and Application for Temporary
and Permanent Injunctions in this u‘i&g nmental  enforcement action complaining  that
ExxonMobil Chemical Company (“Exxon Mobil Chenical™) caused, suffered, allowed, or

Q.

permitied alr emissions in Harrig;%zﬁy in violation of the Texas Clean Air Act. Plantift seeka
N
mjunctive relief, costs, and ®Qbeﬁuw

CQ(S(‘GX ERY AND RELIEF REQUESTED

LL Pur&ﬁ%@ to Texas Rule of Civil Procedure 1901, Harris County will conduct
disgovery unde @ 2 Discovery Control Plan, Tex, R Civ. PO IS0EL

@Q}m case is not subject to the restrictions of expedited proceedings under Rule 169

because Harris County seeks non-monetary injunctive relief. Tex. R. Civ. P, 47{c)(4).
2. AUTHORITY TOSUE

2.1 Harris County brings this cause of action by and through its County Attorney as

By: Joshua Hall




For Official Governmental Use Only - Do Not Disseminate to the Public: 86438955 - Page 2 of 10

authorized through a formal order of its governing body, the Commissioners Court of Harris
County, Texas approved on April 30, 2019,
2.2, Hars County brings this cause of action on its own behalf and on behalf of the

residents of Harris County, Texas wxder the authority granted in §§ 7.102 and 7.351{a} of the Texas
Water Cod @}\Pé
fater Code.
<
3. PLAINTIFFS X
%
3.1, Plaintff Harris County, Texas (Harris Countylisa pﬁi}i%%%subdt viston of the State

of Texas. @

3.2, The State of Texas {the Siate), acting by and @ ¢h the Texas Commission on

a2

Environmental Quahty {(TCEQ or Commission) is & m%%%szan and indispensable party to this
L
lawsuit pursuant to § 7.333 of the Texas Water Cmie@

3 oy
4. DEF @ﬁm
@

4.1, Exxon Mobil Chemnical is a@ Jersey Corporation that does business in Harris
Connty, Texas. It may be served with ma@n by serving its Registered Agent, Corporation Service
Company &/bfa CRC-Laswvers inc g@%p ted at 211 Fast 7% Street, Suite 624, Austin, Texas 78701,
or wherever it may be found. %\/

Q) .
42. Exxoun Q%@%ﬁ operates a chemical manufacturing plant at 3325 Decker Drive,
)

Bavtown, Texas ??S.}}%} acility).

é&\ 5. JURISDICTION AND VENUE
\E©<§§ ?m Court has jurisdiction over the case and venoe is proper 1 Harris County

because this is an action to enforce Chapter 382 of the Texas Health and Safety Code and the

S afre Tex, Water Code § 7.0011) (FCommission” meuans ﬂn Texas Natural Re sounce Conservation
Commisston.™); Act of ,’\pm 36,2001, TTth Leg, RS, b 965, § 18011, 3081 Tex. Gen. Laws 1933, 1983
(changing name from Texas Natural Reaomw Conservation Lamm ission to the Texas Cobundssion on
Envirormental Quality).

3

Hurris Cansty, Texas, of of v Exxon Mobil Corporation
Origingd Petition
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Commission rules promulgated thereunder, and Chapter 7 of the Texas Water Code, and all of the
events or omissions giving rise fo the claim occwrred in Harris County., See Tex. Civ, Prac. &
Rem. Code § 15.002¢a) 1) and Tex. Water Code § 7105,

N
@
O
A. The Texas Health and Safety Code Ko
o\@Q
Purpose Ky&
9D

THE TEXAS CLEAN AIR ACT

6.1, The Texas Clean Air Act (“the Clean Air Act™)is fm@n Chapter 382 of the Texas
Health and Safety Code. The purpose of the Clean Alr Act is t@%}_egum‘d the State’s air resources
from pollution by controlling or abating air pollation and @ssxons of gir comaminanis, consistont
N9,
with the protection of public health, peneral welfare, @ physical property, including the avsthetic
<
enjovment of air resources by the public and i‘h&@ifﬂm&nce of adequate vistbility. Tex. Health

0
& Safety Code Ann. § 382.002. §

Unauthorized Entissions Prohibited

O
6.2. Apersonmay not q@z, suffer, allow or permit the emission of any air contaminant
. Lo PO - PR, \_// s } 7
or the performance of any amgg» n viplation of Chapter 382 or of any Commission rule or order.

Id. at § 382.085(b).
O

TCEQ Authorized tn,%dapt}wics

“lean Air Act authorizes the TCEQ to adopt rules to carry out the iatent and

purposes @?@@\cl Tex. Health & Safety Code § 382,018, The TCEQ has promulgated rules
{Commission Rules) based on that authority, found in Chapters 101-22 of Title 30 of the Texas

Administrative Cade.

Favris Cownty, Fexay, etal v, Exxes Mabil Corpuraiion 3
Originsl Petiton
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Definitions
64, “Alr contaminant” means “particulate matier, radicactive material, dust, fumes,
gas, mist, smoke, vapor, or odor, inclading any combination of those items, produced by provesses

other than normal.™ Tex. Health & Safety Code Ann. § 382.003(2). -
N

6.5, “Alr pollution” means the presence in the atmosphere (:s'f or more alr
contaminants o combination of air contaminants in such concentration dmt%gysuch duration that:

{AY are or may tend to be injurious to or 1o adversely affect human hea@x weifare, animal life,
<,
X
vegetalion, or property: or {B) interfere with the vonmal use orvenjoyment of animal life

9

vegetation, or property. Tex. Heailth & Safety Code Amn. § %@3(3}.

B. The Texas Administrative Code @

Q

Ouidoor Burning Generally Prohibited

6.6, Section 111201 of Title 30 of tne@%\; states that “no person may cause, suffer,
atlow, or perniit any owtdoor burning w sth@imw of Texas except as provided by [Subchapter
B of Chapter 111: Qutdoor Burning} or@% rders or permits of the Commission.™ 30 Tex. Admin.

Code § 111.201 (West 2017).

%

New Sowce Review Pormits %
6.7.  TCEQ _mxluire, before any actual work is begun on a faeility, a persen who
plans to construct a pew facility or engage in the modilication of an existing facihity which may
< {
N
emil @i coma %gt}s into the atr to either: (1) obtamn g permit under 30 Tex. Admin. Code

@Q\seﬁm\ the conditions for a standard permis,” (3) satisy the conditions for a flexible

permit,’ (4) satisfy the conditions for facilities permitted by tule,” or (5) satisfy the criteria for a

¥ Control of Alr Pollution by Permits for Xew Construction or Modification,
VI T.ALC §§ 116601 - 116.620.

Yid at §8 1 16,"”10 - 110765,

Fid at § 106,

Harris County, Texas, ot af v Bxxan Mobil Corparation 4
QOriginal Petition
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de minimis facility.® Id at § 116.110¢a).

General and Special Conditions

6.8, “Acceptance of & permit by an applicant constiutes an acknowledgment and
agreement that the holder will comply with all rades, regulations, and orders of thecgmmmissim

issued in conformity with the Clean Air Act and the conditions precedent 1o ﬁ@raming of the

)
permit.” 30 Tex. Admin. Cade § 1161153 2WH. 69
N
N

Repulatory Nuisance or Creating Air Pollntion ©
<
OX
6.9,  Section 101.4 of Title 30 of the Texas Administrative/Code prohibits any person
from discharging from any source whatsoever one or mm‘a@@ comtaminants of combinations
thereof, in such concentration and of such duration as @* may tend 10 be injurious o, or o
%
adversely affect human health or welfare, animal ii@vegemﬁon, Or property, or as to interfere
<
with the normal use and enjoyment of emimal@ﬁﬁ, vegetation, or property. 30 Tex. Admin

G
Code § 101.4. §
N

ENFORCEMENT UNDER TEXAS @TI"R CODE CHAPTER T

Q.

g, suffer, allow, or permit a vielation of a statute within the

6.10.  “A person may not

O
Y

commission’s jurisdiction ar ﬂ%u ¢ adopted or an order or permit issued wider such statute.”™ Tex.
R
Water Code § 7.101. O
O
6.11. Han;isy%@umy is authorized to file suit for injunctive rclief for violations of
Chapters 7 and g@m the Texas Water Code and Chapters 361 and 382 of the Texas Health and
Safety Cm@f@nd Commisston rules and orders promulgated under these sfatotes,  fd at

§§ 7.105, 7331

8 rd.at § 116119,

LA

Hareis Cownty, Texas, of af. v Exson Maobil Corgoration
Origingl Petition
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6.12. Harris County s not required to pay a filing fee or other security for costs and is
not reguired (o pay @ bond prior to the Court granting an gunction. Tex. Civ, Prac. & Bem.
Code § 6.001.

6.13. Harris County iz also entitled to recover its aitorney’s foes costs and

g
&
&
7.1 Onlduly 31, 2019, there was a fire in the Olefins Plant at%m ExxonMobil Chencal
NS

Facility that resulted 1n unausthorized emissions info the atmospherexZhe Harris County Pollutton

investigative costs o relation fo this proceeding. Tex. Water Code § 7.108.

7. VIOLATIONS

Control Services Bepartment (HOPCSD) conducted an emiss@% gvent investigation in response
to the emissions event. The fire resulted in the gm‘ssi@&nz multiple air pollutants, including
propylene, LPG, propanc and associated products ot@mbusﬁon.

7.2, The investigation wto the } \1 emissiong event concluded there have been
violations of several Clean Air Act prov 1\@

8. DEFENDANT'S V’(OLAH NS OF THE TEXAS CLEAN AIR ACT AND
T s WATER CODE

N

The following w;ia&mﬂ% 1o Texas Clean Alr Act and Texas Water Code oceurred i
Harris County, Texas: @

8.1 D{:i@n\@ tolated Texas Water Code § 7.101 and Texas Health and Safety Code
§ 382.085(b} by & ?ﬁgj atr contaminants into the atmosphere without authorization on July 31,
2019, Bach airsontaminant, sach emission point and cach day are separate violations

8‘@ Defendanmt violated Tex. Water Code § 7.101 and 30 Tex. Admin. Code
§ LGSO 2HHNT) by fatling to comply with all rules, regolations, and orders of the

Commission as reguired by #s aiy perant on July 31, 2019,

Harvis Cineniry, Texas, of af v, Exxon Mohdl Corporation &
Onginal Potition
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9. TEMPORARY AND PERMANENT INJUNCTIVE RELIEF

9.1.  As shown above, Defendamt ExxonMobil Chemical viclated provisions of the

Texas Clean Ajr Act, Texas Water Code, and Texas Administrative Code on at feast July 31, 2019

872, therefore, Harris County seeks a temporary restraining order and@temparary

wjunction Q‘i‘di’-i‘iﬂi{ Defendant ExxonMaobil Chemical to C@H’ipi swith the TexadClean Alr Act,
b= b
)

<,

N

Texas Water Code, and Texas Administrative Code. o
9
93, Harris County roguests a lemporary restraining, @E: TRO)} against the
NS

poca

Lery

Yefendant Exxon Mobil Chemical, ordering the Delendant, %» agents, officers, durectors,

servants, and employees, and all other persons wheo recety zj (etnal notice of this Injanction to

be enjoined as follows:

9.4, As used in this Temporary Restrainis @miu and Injunction, the following words
N

<

_ N
and terms set forth below have the following rr@mgs:
a) “DPefendant” shall mea ,g(mMobﬂ Chemical.

b}  “Harris County” shallimean Harris County, Texas, a political subdivision of the

State of Texas, <§§\

¢} ‘“Immeéi&tei\?@‘mii mean by 5:00 pam. Central Standard Time on the Effectiv
Date.

d) “Faci@é Ishail mean the real property located at 3525 Decker Drive, Baylown,
T LI\% 745
G,
9.5,  Hatdd County is entitled to immediate injunctive relief from continuing violations
or the thre&tﬁ@m}mims that endanger public health and safety. Pursuant to sections 7.032 and
7351 of the Texas Water Code, this Court may gramt Harris County, without boud or other

undertaking, any tomporary or permanent, prohibitory or mandatery injunctios the facts of this

case warrant, The facts of this case warrant injunetive retief prohibiting Defendant, s employees,

Harris County, Téxas, et ol v Exzon Mobil Corparation
Original Pet :*m
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agents, successors, and or assigns, from future violation of the Texas Clean Air Act and the
regulations promulgated thereunder.
9.6. Plaintitt also sceks temporary injunctive relief to ensure there are no future

enmussiong and further violations of the Texas Clesn Air Act or the Texas Water CQ&: commitied

9

O

9.7,  Upon final trial, Plaintiff seeks that the above tcmpom 6%;}1 junctive relief be

by Defendant,

rendered permanent. . @

9.8 Hams County reguests any additional or aite.mativ@ﬁef desmed appropriate by
this Court,

1, ATTORNEY'S FEES, COURT COSTS, @%‘\ ‘ESTIGATIVE COSTS

10.1,  Harris County requests that, upon fa@%&rmg. this Court award Harrls County
reasonable attorney’s fees and costs, o be recm@ from Defendant. Tex. Water Code § 7.108;

Tex. Gov't Code § 402.006(c); and Tex. §K§ov t Code § 113,602,
@. PRAYER
©@
Q& -

111, Plamtil, Harris Cx . Texas asks this Conrt for & judgment against Defendant as

”

follows: %\/
{a) That Defendant be cited to appear and answer herein,
O
{b) That % Court, after notice to the Defendant, conduct a hearing on Hais
%@%v s application for a temporary restraining order;
§T hat the Sate of Texas be made a necessary and indispensable party to the sult as
required by law,
Herris Comnty, Texax, e ol v Rooow Mebil Corgoration 8

OQeiginat Patitson,
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(d) That the Court issue a show cause order requiring Defendant to appear betore the
Court to show why it should not be enjoined from further violation of the laws of
the State of Texas, as set out above;

(¢) That citation issue in due form of law against Defendant;

{fy That upon Hnal trial 8 permanent injunction should issue '-igm: sfendants, in
favor of Plantiff, for the injunctive relief as aforesaid; >

{g) That upon final trial in this cause, the Court grant H:;%% County its reasonable

¢ _
attorney’s fees and that all costs be assessed against@éndmt; and

(h3 That the Cowrt grant such other and further religf-to which Plaintiff may be justly

entitled. @&@
99
@pecti’uﬂy suhmitted,
0®§N{3iii RYAN 99996939

§@ Harris County Atiorney

©§§ By: /s Rock WA Chwens
@ Rock WAL Owens

Q\Q State B‘ar No. 15382100
% Managing Attorney
@ Environmental Practice Group
% 1019 Congress, {5th Floor
@Q Houston, Texas 77002

Telephone: (71332743121

CO\ Facsimile: (713)437-4211
N Email: Rock Owens@eao. hexnet

ATTORNEYS FOR PLAINTIFE
HARRIS COUNTY, TEXAS

Harrix Cownty, Texas, ot al v Faxon Mobil Corpartivn g
Oripinal Petilion
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AFFIDAVIT

STATE OF TEXAS §

§

COUNTY OF HARRIS  §
Before me, the undersigned notary, on this day personally appeared Rock {)mn 3 & PETSOn

whose identity is known to me. After | administered an oath to him, apon hig n@e said:

) _
“My name 15 Roek Owens, T am over the age of twenty-one ¥ERTS, of sound

<,

mind, and am capable of making this Affidavit. Tam per:';ona&equainmd with
<,

P o * \

the facts herein. @

1 have read the foregoing Harris Count (}rm&kﬁiﬁ{m and Application

for Temporary Restramming Order and 'I‘&tmpmar@mé Permanent Injunciions in
@

Harris Coteny, Texay and the State of ?‘*‘X{I@ ExxoniMobil Chemical Company

and am fanmibiar with the facts alleged. 1 %ﬁx -t alleged are true and correct.”

§@

e

SURBSCRIBED AND SWORN T0 before me on August 1, 2018, to certify which wilness

my hand and offici a}ﬁ%ﬁ‘

@

.
N
&

& .
Nadtanfl LY

NOT AR\’ m‘* ILIC, i and Bor the
STATE OF TEXAS

Hearvis County, Fexax, o @l v Exxors Sobd Corporgtion bE¢]
Cieigingd Potition



I, Marilyn Burgess, District Clerk of Harris &%
County, Texas certify that thisis atrue and \@
correct copy of the original record filed and or @
recorded in my office, electronically or hard Ry

copy, as it appears on this date. \@

Witness my official hand and seal of office S
this November 26, 2019 @@

@C"@
Certified Document Number: 86438955 Total Pages: 10 @
§%
@
&
S
§@
o

@

Marilyn Burgess, DISTRICT CLERK <§§\©
HARRIS COUNTY, TEXAS @

=
y

&
&

I'n accordance with Texas Government Code 406.013 electronically transmitted authenticated
documentsarevalid. If thereisa question regarding the validity of thisdocument and or seal
please e-mail support@hcdistrictclerk.com
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1. a

Vince Ryan
Harris County Attorney
April 17,2019 - Vote of the Cou%
. { Yes No Abstain

Judge Hida O 0O
Comm. Ellis_/ 0O 0O
Members of the Commissioners Court ggm:: xgarﬁsa O 0
1001 Preston, Ninth Floor ac o 0O
Comm,-Cagle O 0

Houston, Texas 77002

Re:
to File Environmental Enforcement Actions

Dear Members of the Court:

Order Authorizing Harris County Attorney’s Office @QHave Continuing Authority

@

Recent events have demonstrated the Qi for the County Attorney to file

environmental enforcement actions as soon
and the environment, to preserve evidence, .
the community. For these reasons,

51ble after an event to protect the public

to prevent additional negative impacts to
st authorization from Commissioners Court

we
to allow the County to file envi@ental enforcement actions in extraordinary

circumstances at the appropriate time

Thank you for your con
@%\

@@

@

Xy
@@

il

Robert Soard
First Assistant County Attorney

N

1019 Congress, 15th Floor ¢ Houston, Texas 77002-1700 -

“agdinst necessary parties.

@@ﬁaﬂon of this request.

Sincerely,

VINCE RYAN
Harris Cou y Att

Rock W. Owens
Managmg A ey
Environmental Practice Group

Presented to Commissioners Court

APR 30 2019

arprove_ C |G
Recorded Vol Page

Phone: 713-274-5121 -« Fax: 713-437-4211




ORDER OF COMMISSIONERS COURT
Authorizing Harris County Attorney’s Office to Have Continuing Authority to File Environmental
- Enforcement Actions

The Commissioners Court of Harris County, Texas, convened at a meeting of said Court
at the Harris County Administration Building in the City of Houston, Texas,
on APR 3 (0 2019 . 2019, with all members present except Y10

A quorum was present. Among other business, the following was transacted;

\\§ﬁ
ORDER AUTHORIZING THE HARRIS COUNTY ATTORNEY’ ICE
TO FILE ENVIRONMENTAL ENFORCEMENT ACTI@

IN EXTRAORDINARY CIRCUMSTANCES 69
. A :
Commissioner Cﬁ 51 (e introduced an order ade a motion that the
same be adopted. Commissioner A. Gacia seconded motion for adoption of
the order. The motion, carrying with it the adoption of the order;/prevailed by the following

vote: @
i

Court Yes No @; Presented to Commissioners Court
Judge Hidalgo PN
Comm. Ellis D@ O APR 30 2019

Comm. Garcia

ar
Comm. Radack 0@
Comm. Cagle @§ 0

approvE C /G

Ly

Recorded Vol Page

Oo0oa0o

The County Judge thereupon ann ed that the motion had duly and lawfully carried
and that the order had been duly and la adopted. The order thus adopted follows:

WHEREAS, multiple cheres occurred in Harris County during March and April

0of 2019; and
@

WHEREAS, Section 7\352 of the Texas Water Code authorizes a local government to

bring an enforcement acti der the Water Code by adopting a resolution authorizing the
exercise of such power;

WHEREAS @ Commissioners Court finds that this resolution is necessary and proper
for Harris Count & rovide a more robust response to such incidents; and

environme enforcement actions as soon as possible after an event in order to protect the
public andthe environment, to preserve evidence, and to prevent additional negative impacts to
the community.

WWS, recent events demonstrate the need for the County Attorney to file

THEREFORE, IT IS RESOLVED AND ORDERED that the Harris County
Commissioners Court hereby authorizes the Harris County Attorney’s Office to have authority to
file, as it deems necessary, environmental enforcement actions as authorized by Chapter 7,
Subchapter H, of the Texas Water Code, including lawsuits related to violations of the Clean Air
Act, Clean Water Act, Solid Waste Disposal Act, and any other civil action that the legislature has



authorized a local government to bring in order to protect the public and the environment, to
preserve evidence, and to prevent additional negative impacts to the community.

IT IS FURTHER RESOLVED AND ORDERED that the County Attorney is authorized
to join in such suit or suits any and all parties he deems proper, to do any and all things reasonable
and necessary to compel compliance with the law,. Pursuant to Tex. Civ. Prac. & Rem. Code Ann.
§ 6.001, the County Attorney shall be exempt from filing a bond to obtain an injunction.

IT IS RESOLVED AND ORDERED that the Harris County Attorney’s Ofﬁ(;&f‘shall notify

the members of Commissioners Court of the filing of environmental enforcementtactions on the
same day an action is filed pursuant to this Order. The Harris County Attorney’ ice shall place
the action on the agenda for the next regular meeting of Commissioners Co r approval. The
County Attorney shall seek Commissioners Court approval prior to settling anvaction filed pursuant
to this Order. 0&\

N

IT IS RESOLVED AND ORDERED that it is the@?t%lﬁon of Harris County
S

Commissioners Court to review this Order during the May Commissioners Court meeting of each
year. &
@

All Harris County officials and employees are autho@ to do any and all things necessary
or convenient to accomplish the purpose of this Order. <)

&
N

§@
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